
SPENCER B.  MERRIWEATHER I I I  

D ISTR ICT ATTORNEY  

 

 

 
 

State of North Carolina 

General Court of Justice  

Twenty-Sixth Prosecutorial District  
Mecklenburg County 

 

 

 

700  EAST TRADE STREET 

CHARLOTTE ,  NC  28202 

TELEPHONE :   704-686-0700 

FAX :   704-686-0716 

  

 

March 26, 2019 
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Charlotte, NC 28202 

 Re: Michael Daniel Kelley Death Investigation 

 

Dear Chief Putney: 

Pursuant to N.C.G.S. 7A-61, my office has reviewed the investigation surrounding the 

shooting death of Michael Daniel Kelley on January 16, 2019. The case was investigated under 

complaint number 20190116162206. The purpose of this review was to examine whether the 

conduct of CMPD Officer Timothy Keifer was unlawful when he shot and killed the decedent.   

The review of the evidence in this matter reveals that CMPD officers responded to a call 

for service in reference to an armed robbery at 335 Freeland Lane. In that incident, a suspect 

whose description was similar to the decedent assaulted an individual with a box cutter, cutting 

him twice in the face before taking the individual’s keys, phone, wallet, and vehicle. The vehicle 

was a gray Infiniti G35. At 1:57 p.m., approximately 10 minutes after the Freeland Lane 

incident, CMPD officers responded to a call for service in reference to an armed robbery at the 

Family Dollar store at 4611 W. Tyvola Road. In that incident, a suspect whose description was 

similar to the decedent purchased an item. Once the register was open, the clerk reported, the 

suspect pointed a small, silver gun at the clerk, demanding everything in the register and telling 

the clerk that he would kill her if she caused a scene. The suspect was last seen leaving the scene 

in a gray Infiniti. A photo of the suspect in the Family Dollar robbery was circulated to CMPD 

officers. Around 2:40 p.m., the Infiniti taken in the Freeland Lane robbery was recovered behind 

1500 West Boulevard. 

At approximately 4:22 p.m., Officer Keifer was patrolling West Boulevard and spotted a 

subject matching the description from the previous robbery incidents standing on the sidewalk 

near where the Infiniti had been recovered earlier. Officer Keifer turned his vehicle around to 

make contact with the subject. After turning his vehicle around, civilians pointed Officer Keifer 

in the direction of 1540 West Boulevard, indicating the subject was running. Officer Keifer 



pulled into the parking lot of 1540 West Boulevard and exited his vehicle. He encountered two 

females sitting in a vehicle and pointing toward the dumpsters in the parking lot. The decedent 

then stepped out from behind the dumpsters holding his right hand behind his back. The incident 

was captured by Officer Keifer’s body-worn camera (BWC), which shows the decedent 

emerging from behind the dumpsters with his left arm pointed toward Officer Keifer and his 

right arm behind his back. Officer Keifer commanded the decedent to get on the ground and 

remove his hand from behind his back. That is when the decedent stated, “I’ll shoot you.” The 

decedent then began to run toward Officer Keifer. Officer Keifer fired several shots while the 

decedent continued to run toward Officer Keifer. Officer Keifer then retreated around the rear of 

his vehicle, up the passenger side, and then across the front of his vehicle with the decedent still 

chasing after him. Officer Keifer then fired three additional shots, and the impacts of those shots 

can be seen striking the decedent. The decedent then fell, dropping an item later identified as a 

knife on the ground. Crime Scene Investigators located 13 spent Winchester .40 caliber nickel 

shell casings: 10 next to Officer Keifer’s patrol vehicle and three in the area where the decedent 

fell. 

As you know, this letter specifically does not address issues relating to tactics, or whether 

officers followed correct police procedures or CMPD Directives.     

I personally responded to the scene of this incident and monitored the investigation along 

with another senior Assistant District Attorney (ADA). I reviewed the investigative file as 

provided by CMPD. Finally, consistent with the District Attorney’s Office Officer-Involved 

Shooting Protocol, this case was presented to the District Attorney’s Homicide Team, which is 

comprised of the office’s most experienced prosecutors.   

A. The role of the District Attorney under North Carolina law 

The District Attorney (DA) for the 26th Prosecutorial District is a state official and, as 

such, does not answer to city or county governments within the prosecutorial district. The 

District Attorney is the chief law enforcement official of the 26th Judicial District, the boundaries 

of which are the same as the County of Mecklenburg. The District Attorney has no 

administrative authority or control over the personnel of CMPD or other police agencies within 

the jurisdiction. That authority and control resides with each city or county government.   

Pursuant to North Carolina statute, one of the District Attorney’s obligations is to advise 

law enforcement agencies within the prosecutorial district. The DA does not arrest people or 

charge people with crimes. When the police charge a person with a crime, the DA decides 

whether or not to prosecute the charged crime. Generally, the DA does not review police 

decisions not to charge an individual with a crime. However, in officer-involved shooting cases, 

the DA reviews the complete investigative file of the investigating agency. The DA then decides 

whether he agrees or disagrees with the charging decision made by the police. If the DA 

concludes that uncharged conduct should be prosecuted, the case will be submitted to a Grand 

Jury. 

If no criminal charges are filed, that does not mean the District Attorney’s Office believes 

the matter was in all respects handled appropriately from an administrative or tactical viewpoint. 

It is simply a determination that there is not a reasonable likelihood of proving criminal charges 

beyond a reasonable doubt unanimously to a jury. This is the limit of the DA’s statutory 



authority in these matters. The fact that a shooting may be controversial does not mean that 

criminal prosecution is warranted. Even if the District Attorney believes a shooting was 

avoidable or an officer did not follow expected procedures or norms, this does not necessarily 

amount to a violation of criminal law. In these circumstances, remedies (if any are appropriate) 

may be pursued by administrative or civil means. The District Attorney has no administrative or 

civil authority in these matters. Those remedies are primarily in the purview of city and county 

governments, police departments and private civil attorneys. 

B. Legal standards 

The law recognizes an inherent right to use deadly force to protect oneself or others from 

death or great bodily harm. This core legal principle is referred to as the right to “self-defense.”  

A police officer does not lose the right to self-defense by virtue of becoming a police officer.  

Officers are entitled to the same protections of the law as every other individual. An imminent 

threat to the life of a police officer entitles the officer to respond in such a way as to stop that 

threat. 

 

Under North Carolina law, the burden of proof is on the State to prove beyond a 

reasonable doubt that a defendant did not act in self-defense. The Supreme Court of North 

Carolina defined the law of self-defense in State v. Norris, 303 N.C. 526 (1981). A killing is 

justified under North Carolina law if it appeared to a person that it was necessary to kill in order 

to save himself or another from death or great bodily harm. The law requires that the belief in the 

necessity to kill must be reasonable under the circumstances.  Id. at 530. 

C. Use of deadly force by a law enforcement officer 

The same legal standards apply to law enforcement officers and private citizens alike.  

However, officers fulfilling their sworn duty to enforce the laws of this State are often placed in 

situations in which they are required to confront rather than avoid potentially dangerous people 

and situations.   

 The United States Supreme Court stated, “[t]he ‘reasonableness’ of a particular use of 

force must be judged from the perspective of a reasonable officer on the scene, rather than with 

the 20/20 vision of hindsight.” Graham v. Connor, 490 U.S. 386, 396 (1989). The Court further 

explained that “[t]he calculus of reasonableness must embody allowance for the fact that police 

officers are often forced to make split-second judgments – in circumstances that are tense, 

uncertain, and rapidly evolving – about the amount of force that is necessary in a particular 

situation.” Id. at 396–97.  A situation in which an officer is confronting an armed person with 

uncertain motives is by definition dangerous, and such a circumstance will almost always be 

tense, uncertain and rapidly evolving. In these circumstances, we are not deciding whether the 

officer’s belief in the need to use deadly force was correct but only whether his belief in the 

necessity of such force was reasonable. 

 In conducting a legal analysis, this office must take its guidance from the law, and a 

decision must not be based upon public sentiment or outcry. The obligation of a District Attorney 

is clear; he must simply apply the law to the known facts. 



 What the law demands is an evaluation of the reasonableness of the officer’s decision at 

the moment he fired the shot. The Supreme Court of the United States has provided guidance on 

what is objectively reasonable and how such an analysis should be conducted. That guidance 

indicates that it is inappropriate to employ “the 20/20 vision of hindsight,” and an analysis must 

make “allowance for the fact that police officers are often forced to make split-second 

judgments.” See Graham v. Connor, 490 U.S. at 396. The Court suggests that when reviewing 

use of force cases, caution should be used to avoid analysis “more reflective of the ‘peace of a 

judge’s chambers’ than of a dangerous and threatening situation on the street.”  Elliot v. Leavitt, 

99 F.3d. 640, 643 (4th Cir. 1996). 

D.  The officer-involved shooting of Michael Daniel Kelley 

Prior calls for service 

At 1:56 p.m., CMPD received a call for service in reference to an armed robbery at 335 

Freeland Lane. The victim of that robbery stated that the incident occurred approximately 10 

minutes prior to his calling 911. The victim said the suspect demanded his keys, and he refused, 

at which point the suspect assaulted him with a box cutter. The victim struggled with the suspect, 

and during the struggle, he was cut twice in the face. The suspect then took his keys, phone, 

wallet, and gray Infiniti G35. The victim described the suspect as a white male in his early 30s, 

approximately 6’1” tall and 220 pounds with a medium build and hair shorter than collar length. 

At 1:57 p.m., CMPD received a call for service in reference to an armed robbery at the 

Family Dollar store at 4611 Tyvola Road. This location is approximately 2.8 miles from 335 

Freeland Lane. The suspect was described as a white male with his hair shaved on the sides and a 

ponytail on top. He had dark brown hair, dark brown eyes, and a dark brown beard. He was 

described as approximately 6’ to 6’1” tall. In that incident, the suspect purchased an item. Once 

the register was open, the clerk reported, the suspect pointed a small, silver gun at the clerk, 

demanding everything in the register and telling the clerk that he would kill her if she caused a 

scene. The suspect was last seen leaving the scene in a gray Infiniti heading inbound on West 

Boulevard. A photo of the suspect in the Family Dollar robbery was circulated to CMPD 

officers. The Infiniti taken in the Freeland Lane robbery was recovered behind 1500 West 

Boulevard around 2:40 p.m. 

Officer Timothy Keifer 

Officer Timothy Keifer was interviewed at the Law Enforcement Center on January 18, 

2019. Officer Keifer stated that he is a member of the Special Operations Division’s Canine 

Unit.1 He was accompanied on duty by his Canine Unit with whom he has worked for three 

years.2 During the incident, he was wearing his Canine duty uniform, which is a green uniform 

with an outer vest.3 Earlier in the day, he had responded to the 1500 West Boulevard location, 

where the gray Infiniti had been recovered.4 He later learned that the suspect in the Freeland 

Lane robbery was the same person suspected in the Family Dollar robbery.5 Officer Keifer said 

                                                           
1 Keifer Transcript p.3. 
2 Keifer Transcript p.6. 
3 Keifer Transcript p.5. 
4 Keifer Transcript p.8, 9. 
5 Keifer Transcript p.8 



he saw on his patrol vehicle computer that the suspect in the Freeland Lane robbery was armed 

with a blade and that the victim had been assaulted. He was also aware that a gun was believed to 

be involved in the Family Dollar robbery.6 Officer Keifer recalled that he viewed a surveillance 

photo of the suspect in the Family Dollar robbery on Sgt. Kimble’s phone.7 His recalls the 

subject being described to him as 6’3” with a very distinct beard and hair pulled back in a 

ponytail or a bun.8  

Officer Keifer recounted that he was driving on West Boulevard and saw the suspect 

standing on the sidewalk near where the gray Infiniti had been found.9 He then advised officers 

over the radio that he had spotted the suspect from the two earlier armed robberies.10 Officer 

Keifer said he planned to pull up and watch the suspect, but as he pulled up, he saw people on 

the sidewalk start pointing across the street, so he believed the subject was running and shared 

that information over the radio.11 Officer Keifer recalled that he pulled into the parking lot to 

look for the suspect.12 When he pulled into the parking lot, he saw two females in a red car 

backed into a parking spot. They were pointing in the direction of the suspect.13 Officer Keifer 

stated that he exited his patrol car and walked over to the females briefly and then returned to his 

patrol car. That is when he saw the decedent step out from behind the dumpster and onto the 

sidewalk.14 He recognized the decedent as the suspect from the earlier robberies.15  

Officer Keifer recalled that the suspect was holding his right hand behind his back.16 

Officer Keifer stated that the suspect had “the thousand yard stare.”17 Officer Keifer recounted 

that he drew his pistol and gave the decedent orders to take his hand out from behind his back.18 

Officer Keifer recalled that the decedent stated, “I’m going to shoot you.”19 Officer Keifer said 

he backed up and got on the radio as he gave commands so that other officers would know he 

was in a situation. He recalled that he tried to mention that the decedent threatened to shoot 

him.20 Officer Keifer then backed up to his patrol car and let his dog out.21 Officer Keifer 

estimated that the decedent was approximately 20 yards from him at this point and too far to 

deploy his Taser.22 Officer Keifer stated that before he could get his dog focused on the 

decedent, the decedent pulled his arm from behind his back and “punched out” like one would 

hold a handgun.23 The decedent had something in his hands. Officer Keifer stated that he could 

not tell whether it was a gun or a knife, but he knew that it was not a phone or keys because the 
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decedent was holding it with a close grip like one would have on the butt of a gun or a knife.24 

Officer Keifer said the decedent then charged toward him and was closing the distance rapidly.25 

Officer Keifer recalled that he began to shoot as the decedent was charging.26 Officer Keifer said 

he could tell the item in the decedent’s hand was a weapon and, at some point during the 

encounter, deciphered that it was a knife.27 Officer Keifer stated that he believed the decedent 

was charging him with the intent to kill him and that the decedent could have run in any other 

direction but chose to run directly at Officer Keifer.28 Officer Keifer recalled that the decedent 

was still “punched out” as the decedent charged toward him.29 

Officer Keifer recounted that he fired an initial burst of five to six shots, but the shots 

were not effective in halting the decedent’s progress toward Officer Keifer.30 Officer Keifer 

stated that he retreated around his car.31 He briefly lost site of the decedent as the decedent went 

behind Officer Keifer’s car.32 The decedent then reappeared around the front of Officer Keifer’s 

car. Officer Keifer stated that he allowed the decedent to get closer than he felt comfortable 

because Officer Keifer believed he needed to make his shots count.33 At this time, Officer Keifer 

recalled, he was 100 percent sure the item in the decedent’s hand was a knife.34 Officer Keifer 

stated that, until this point, the decedent had not slowed down at all.35 Officer Keifer said he fired 

three more times, and the decedent began to stumble and slow, and he fell to the ground.36 

Officer Keifer said his canine then engaged the decedent while the decedent was on the ground.37 

The knife that was in the decedent’s hand then fell to the ground just outside of arm’s reach.38 

Officer Keifer recalled that Officers Walker and Regan arrived after the shooting.39 Officer 

Keifer put his dog back into his patrol car and tended to the two women who had been in the red 

car. The women were now hiding under the rear of the red car.40 Officer Keifer stated that he 

believed he had no other option but to defend himself.41 

A round count was conducted on Officer Keifer’s service weapon and magazine. His 

service weapon contained one live round in the chamber and two live rounds in the magazine, 

indicating that he had fired 13 rounds. His two spare magazines were full, each containing 15 

live rounds. 
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Civilian witness #1 

Civilian witness #1 (CW1) was interviewed at the Law Enforcement Center on January 

16, 2019. CW1 was one of the females Officer Keifer saw sitting in the red car after he pulled 

into the parking lot at 1540 West Boulevard. CW1 stated that she was with her friend in the car 

when they saw the decedent walking in the parking lot with something in his left hand and hiding 

his right hand behind his back. CW1 stated that the decedent was acting suspicious and looking 

around, watching police activity across the street. CW1 assumed the decedent was the person the 

police were looking for because of the way he was acting, the fact that he had something behind 

his back, and the fact that he walked over to and hid behind the dumpsters. CW1 recalled that a 

police SUV pulled into the parking lot and approached their vehicle. CW1 said she pointed the 

officer in the SUV in the direction of the suspect, who was hiding behind the dumpsters. CW1 

stated that the officer got out of his patrol car, and the suspect immediately came walking from 

behind the dumpsters with his right hand behind his back and left arm extended toward the 

officer. The officer yelled at the suspect to show his right hand, but the suspect refused and kept 

walking toward the officer. CW1 said the decedent then quickly pulled his right hand from 

behind his back and started shooting at the officer, and the officer was forced to return fire. CW1 

stated that she never actually saw the decedent holding a gun. She said the decedent was holding 

his right hand behind his back and pulled it out quickly toward the officer when she heard shots, 

so she believed the suspect started firing at the officer first and that the officer had to return fire 

in self-defense. CW1 stated that when the gunshots started, she and her friend immediately got 

on the ground and crawled under the car. The physical evidence does not support the assertion 

that the decedent shot first. 

Civilian witness #2 

Civilian witness #2 (CW2) was the second female sitting in the red car in the parking lot 

of 1540 West Boulevard. CMPD detectives attempted to interview CW2 at the Law Enforcement 

Center on January 16, 2019, but she was not cooperative.  

Civilian witness #3 

Civilian witness #3 (CW3) was interviewed on scene by CMPD detectives. CW3 stated 

that he was standing by his car in the parking lot of the Westover Hills Coin Laundry. He 

recalled that he observed a police vehicle turn into the lot from West Boulevard and then turn 

right once inside the parking lot and stop. CW3 said the officer exited his vehicle and 

immediately drew his weapon and pointed it toward some dumpsters to his left. CW3 stated that 

he heard the officer saying, “come out,” a couple of times. CW3 advised that the decedent 

emerged into his view from around the dumpsters with his right hand tucked behind his back and 

not visible to the officer. CW3 heard the officer give commands for the decedent to show his 

hands. CW3 said the decedent began walking toward the officer and pointed his right hand 

directly at the officer. CW3 saw something in the decedent’s hand but could not tell what it was. 

CW3 stated that the item was pointed at the officer like he had a weapon. CW3 recalled that the 

officer began to walk backward to maintain distance while the decedent kept walking toward him 

with his arm still extended, holding the unknown object. CW3 saw the officer shoot 

approximately three times. The officer continued to back up, eventually going around the rear of 

his police vehicle and back around the front – all while the suspect continually advanced on him 

and still pointed the object at him. CW3 reported that he then heard three to four additional 



gunshots. CW3 stated that, at some point, the officer let the canine out of the car, but instead of 

attacking the suspect, the canine was jumping on the officer as if he was playing. CW3 stated 

that no other officers were present when the shooting occurred. He advised that when additional 

officers arrived, he observed officers put gloves on and check the victim. 

E. Video evidence  

Footage capturing the incident was obtained from Officer Keifer’s BWC. Officer Keifer’s 

BWC shows the decedent emerging from behind the dumpsters. The decedent is then shown with 

his right arm behind his back and his left arm extended outward. The decedent then runs toward 

Officer Keifer (1) (2). Officer Keifer then fires a volley of shots. The decedent follows Officer 

Keifer as he retreats around his vehicle and emerges, continuing to chase Officer Keifer as he 

retreats backward. Officer Keifer then fires three more rounds, which obviously strike the 

decedent. As the decedent falls, the knife he was holding falls to the ground (1) (2). It is later 

moved by first responders. 

F. Autopsy report 

The Mecklenburg County Medical Examiner’s Office performed an autopsy on Michael 

Daniel Kelley on January 17, 2019. According to the autopsy report dated March 18, 2019, the 

decedent suffered three gunshot wounds: one to the right anterior abdomen, one to the left neck, 

and one to the left anterior chest, all entering the front of the decedent and travelling from front 

to back. Cocaine and cocaine metabolytes were present in the decedent’s blood. 

A copy of the Medical Examiner’s report is attached as an exhibit to this report. 

H. Responsible transparency 

My office routinely provides the public with detailed reports containing analysis and 

evidence to more effectively communicate the facts of officer-involved shootings and the 

decision-making process used by this office. Responsible transparency is also the basis upon 

which I have asked that evidence, including police videos, only be released after my prosecutors 

and I have completed a review of the investigation, in light of our obligation to protect the 

integrity of every investigation and to preserve, should someone be charged, the defendant’s 

right to a fair trial. For that reason, this office objected to release of the body-worn camera video 

prior to our completion of the investigation. The Court denied that petition. Subsequent to the 

release of this report, my office will inform the media outlet that petitioned for the release of the 

body-worn camera footage that my office no longer objects to the release of the body-worn 

camera footage so that the matter can be readdressed by the Court if the media outlet so desires.  

I. Conclusion 

It is undisputed that Officer Keifer fired his weapon multiple times, striking the decedent. 

Therefore, the central issue in this review is whether or not Officer Keifer was justified under 

North Carolina law in using deadly force. A police officer – or any other person – is justified in 

using deadly force if he in fact believed that he or another person was in imminent danger of 

great bodily harm or death from the actions of the person who was shot and if his belief was 

reasonable. The statements of the civilian witnesses and BWC footage corroborate Officer 



Keifer’s account of the events in which the decedent emerged from behind the dumpster with 

one arm behind his back and one raised at Officer Keifer while stating, “I’m going to shoot you,” 

and then running toward Officer Keifer and pursuing him around his vehicle. As such, Officer 

Keifer faced an imminent threat of great bodily harm or death, and it would be impossible for the 

State to prove Officer Keifer did not act in self-defense when he fired at the decedent. 

Consequently, I will not be seeking charges related to the death of Michael Daniel Kelley. 

 If you have any questions, please contact me directly.   

 

     Sincerely, 

      

      Spencer B. Merriweather III    

      District Attorney 

  



Exhibits: 

 

A photo of the suspect from the Family Dollar robbery circulated to CMPD officers. Return 

 
 

 

 

 

 

  



The decedent emerges from behind the dumpsters in the top left of the photo. Return 

 

 
  



The decedent has his right arm behind his back and his left arm extended forward. Return 

 
  



The decedent begins to run toward Officer Keifer.     Return 

 

 
  



The decedent continues running toward Officer Keifer.     Return 

 

 
  



The decedent follows Officer Keifer around the vehicle as Officer Keifer retreats.  Return 

 

 
  



The decedent continues to advance on Officer Keifer.     Return 

 

 
  



The decedent continues to advance on Officer Keifer.     Return 

 

 
  



 

The knife as it falls from the decedent.       Return 

  



The resting place of the knife dropped by the decedent as he fell.    Return 

 

  



The knife dropped by the decedent after it was moved by first responders.   Return 
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